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STATEMENT OF FACTS 

1. Albas Watchstraps Mfg. Co. Ltd. (“Albas” or “the Claimant”) is one of the 

leading manufacturers and exporters of leather watchstraps in Yanyu since 1973. The 

Claimant sells its watchstraps to importers of watchstraps and watch producers all 

over the world, as well as to local distributors in Yanyu. 

2. Gamma Celltech Co. Ltd. (“GCT” or “the Respondent”), formed in 2002, is one 

of the fastest growing traders of smart mobile phones in Wulaba. In 2011 it expanded 

its product range to include smart mobile phone accessories. 

3. The timeline of the Dispute is mentioned below: 

 23 July 2014: The parties concluded the Sales and Purchase Agreement where 

the Claimant would buy certain amount of leather watchstraps for Cherry 

Watch from the Respondent.  

 31 July 2014: The Respondent paid the initial deposits of USD 3 million 

pursuant to the Sale and Purchase Agreement. 

 14 August 2014: The Claimant sent a handmade approval prototype for the 

Respondent to confirm the order.  

 15 August 2014: The Respondent approved the prototype with a slight 

amendment concerning the stitching colour. 

 10 October 2014: The Claimant arranged for the ordered watchstraps to be 

shipped by the sea.  

 28 October 2014: The Claimant received a notice from the shipping Company 

that the watchstraps were lost at sea. 

The Claimant offered to provide a replacement shipment provided the Respondent 

accepted responsibility and made full payment for the lost goods to which the 
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Respondent reluctantly proceeded and the Parties entered into a subsequent Sale and 

Purchase Agreement for the replacement goods. 

 29 December 2014: After having received the balance payment for the Sale 

and Purchase Agreement 1 and deposit for the Sale and Purchase Agreement 

2, the Claimant managed to arrange for an expedited production and finally 

shipped the watchstraps on this day.  

 27 February 2015: The Claimant received a message from the Respondent 

claiming that it was not going to make the balance payment, as it was not 

satisfied with the quality of the watchstraps. A reply was sent by the Claimant 

in which it was said that the goods were in conformity with the prototype 

which was approved by the Respondent.  

4. There was no reply made to the Claimant to his letter dated 27th February 2014. The 

claimant didn’t get any message from the Respondent for around 9 months and hence 

finally application for Arbitration was made by the claimant on 18th November 2015 

as per Article 19 of the Sale and Purchase Agreement.  

5. In the light of the mentioned facts, the Claimant is asking for the damages due to 

nonpayment of money by the Respondent.  
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STATEMENT OF ISSUES 

 

I. Does the Tribunal have jurisdiction to deal with the payment claims raised by the 

Claimant? 

II. Does the CISG govern the claims arising under the Sale and Purchase Agreement 

and the Sale and Purchase Agreement no.2 

III. Assuming that CISG does apply, have its provisions been invoked on account of 

the following: 

i. Lack of insurance coverage in the first transaction; 

ii. Timing of delivery of prototype; 

iii. Non- conformity of goods; 

iv. Payment of money under the transaction 
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WRITTEN SUBMISSION 

1. THE TRIBUNAL HAS JURISDICTION TO DEAL WITH THE PAYMENT 

CLAIMS RAISED BY THE CLAIMANT  

[I.] The Tribunal has jurisdiction to hear the Dispute in light of the requirement 

to    negotiate 

1. Amicable settlement requires not more than indicating an availability to exchange 

views about a dispute and doesn’t impose an obligation to compromise or engage in 

bargaining with party1.  

A. Claimant has satisfied the requirement to negotiate 

2. Claimant satisfied the requirement in Art.19(a) because it indicated an availability to 

exchange views about dispute2 by instantly replying to all the allegations made by 

Respondent3. But Respondent refused to amicably settle the dispute by continuing to 

withhold the balance payment and by making no replies to Claimant thereafter4.  

3. Tribunals frequently rely on the asserted futility of negotiations to justify the 

rejection of jurisdictional objections to a party’s claim5. Parties are not required to 

engage in fruitless negotiations or to delay an orderly resolution of the dispute6. It 

was only after 9 months that the Claimant filed for arbitration7 as the parties had 

reached a deadlock. 

                                                           
1 Born, 932; Mavrommatis; ICC Case No. 6276; ICC Case No 10256 
2 Moot Problem, 18 
3 Moot Problem, 13 
4 Moot Problem, 18 
5 Born, 933 
6 ICC Case No 8445; Case of 4 May 1999; ICC Case No 10256; ICC Case No 11490 
7 Moot Problem, 1 
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4. It must also be noted that Claimant adhered to the time frame of not more than 14 

days before filing for arbitration8.  

 [ARGUENDO] 

5. Even if, the pre-requirement of negotiation was not complied with, the Respondent 

cannot challenge the jurisdiction because the non-compliance was due to their fault9. 

B. Amicable settlement is not a mandatory pre-condition to arbitration 

6. An enforceable negotiation agreement must set out parties’ obligations with 

sufficient certainty10. Sufficient certainty is obtained when clauses specify the 

number of negotiation sessions required11, or designated negotiation participants12, or 

content or form of amicable settlement13. 

7. Article 19(1) neither specifies the discernible steps that each party is required to take 

to put the process in place or a sufficiently defined process to be complied with by 

parties. Therefore, it is not precise and is unenforceable.  

[II.] The Tribunal has jurisdiction to hear the dispute 

8. Pursuant to the principle of kompetenz-kompetenz, the tribunal is competent to 

determine its jurisdiction14.  

9. The Tribunal should exercise jurisdiction regardless of the negotiation requirement 

because it should not deny parties access to adjudicative proceedings on the basis of 

non-compliance with procedures that, even if enforceable, are 

                                                           
8 Art. 19(a), Moot Problem, 12 
9 Judgment of 15 March 1999 ; Biwater; ICC case no 11490; Fai v. Sui; Astel- Peiniger v. Argos; Jones, 191 
10 Wolf Case; Holloway Case; Hyundai Case; Lufthansa Case 
11 White v. Kampner 
12 Solutia Case; Born, 919 
13 Grand Thorton 
14 A. 6(1), The CIETAC Rules; Art II(3), NYC 
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unlikely to resolve the parties’ dispute15. Secondly, a negotiation requirement is 

regarded as a contractual obligation and not a condition precedent, even when it is 

mandatory16. Therefore, a breach of a contractual obligation only entitles the 

wronged party to damages and not to prevent arbitration17. Consequently, the 

Tribunal has the competence and the jurisdiction to hear the Dispute even if the 

negotiation requirement has not been met18. 

10. Also, Art.19(1) establishes the clear intention of the parties to submit ‘disputes 

concerning payments’ to arbitration. Moreover, the clear weight of authority holds 

that the most minimal indication of parties’ intent to arbitrate must be given full 

effect, especially in international disputes19.  

11. Furthermore, Article 19(3), which provides for the interpretation of the arbitration 

clause with the laws of the State of New York also assents for  Article 19(1) to be 

binding because of following threefold reasons: 

A. Application of good faith 

12. An arbitration agreement, as also recognized by New York Courts is to be interpreted 

according to the principle of good faith20. Applying this principle, an arbitral 

Tribunal has to investigate the real intent of the parties21. When the real intent of the 

parties can be established by interpretation of the clause, an arbitral Tribunal shall 

give full effect to it22. 

                                                           
15 X v. Y 
16 Born, 930 
17 Fai v Sui; Hercules; Astel; ICC Case No 11490; Born, 930 
18 Saint Gobain; PTA v. ZTE.; Avex v. Socata 
19 Nicaragua; Moses. v. Mercury; Howard v. Frank; Fiona Trust,; Lucky-Goldstar; Hunter, 193 
20 Dalton v .Educational; Central Iron Case; Wood v. Lucy 
21 Mangistaumunaigaz Case; Licensor v. Licensee 
22 Amco; Fouchard, 477 
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B. Doctrine of effet-utile 

13. Doctrine of effect utile prescribes that an arbitration clause is to be interpreted in a 

manner which gives it effect rather than leaves it devoid of meaning23. 

14. In the instant case, both parties have signed the agreement with A.19(1) providing for 

arbitration for dispute resolution24. Applying  the principle, it can be stated that both 

the parties intended to submit to arbitration any ‘dispute concerning payments’25. 

C. Therefore, the arbitration clause in Article 19(1) is a binding clause 

15.  In New York, a contract is binding if there is an intent to be bound all the essential 

terms26. Furthermore, when a party gives reasonable signals that it means to be bound 

by an agreement that intent of the parties must not be frustrated27. 

16. In the instant case, both the parties have signed the agreement containing arbitration 

clause, therefore, have shown their intention to submit the disputes concerning 

payments to arbitration. 

 

 

 

                                                           
23 Marnell. Case; Chalbury. Case 
24 Art II(2), NYC; Art. 7, Model Law 
25 Moot Problem, 12 
26 Kowalchuk Case; Yankee v. Stein 
27 R.G. v. Horn 
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2. CISG GOVERNS THE CLAIMS ARISING UNDER THE SPA AND SPA2.  

17. CISG applies to a contract when both parties have their seat of business in 

Contracting States. In this case, Article 1(1)(a) and 1(1)(b) are applicable as 

Countries Yanyu and Wulaba are parties to CISG28 and also CISG applies to 

contracts of sale of goods between parties who have their places of business in 

different states when  rules of PIL lead to the application of the law of Contracting 

State. 

[I.]The Convention is applicable to the contract consistent with Art. 1 (1) CISG 

18. In accordance with Art. 1(1) CISG the Convention only applies to contracts of sale of 

goods between parties whose places of business are in different States. The disputed 

contract concerns the sale of leather watchstraps, indisputably a sale of goods in the 

context of the provision. Moreover, Claimant and Respondent have their places of 

business in Yanyu and Wulaba respectively which are in different states. Exemptions 

stated in Arts. 1 (2), 2, and 3 (2) CISG are not pertinent to this case. Consequently, 

CISG is applicable to the contract concerning material aspects (rationes materiae) 

and internationality.  

A. The Contractual choice of law by the parties is a rule of conflict as required 

by Article 1(1) (b) CISG 

19. CISG case law confirms that reference in an international contract to the law of a 

contracting state must imply a reference to CISG, as this is the law governing 

international sales of goods29.Since CISG applies by default, a choice-of-law 

                                                           
28 Moot Problem, 20 
29 Asante Case; ICC Case No. 7929. 
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clause should be interpreted in accordance with Art. 8 CISG30. Under Art. 8(2) 

CISG statements made by parties are to be interpreted according to the 

understanding of reasonable person of the same kind in the same circumstances. 

When the parties agreed to arbitration in Hong Kong,31 they agreed on submitting 

any disputes to an international forum32. The only logical measure would then be 

to apply an international set of rules. 

20. .A deviation from the default law must be clear33. CISG pre-empts the State domestic 

law in cases where a national law is agreed upon, and the mere expression of a 

specific applicable national law in an arbitration clause does not constitute the 

exclusion of the Convention under Art. 6 CISG34. 

21. The choice of law of a Contracting State with no reference to CISG is not to be 

considered an exclusion of CISG per se35. The suggestions in legislative history of 

CISG included inserting phrase “the application of Convention shall be excluded if 

the parties have stated that contract is subject to a specific national law and CISG is 

not applicable36.” It thus becomes apparent that the drafters of CISG were against the 

possibility of excluding CISG by pointing to a certain legal system. 

22. So it must be presumed that parties intended the application of CISG by expressly 

choosing the law of a Contracting State without further qualifying such choice. This 

presumption is widely accepted in domestic case law concerning matters of 

international trade37. The court ruled that “in absence of clear language indicating 

that both contracting parties intended to opt out of CISG, the court rejects the 

                                                           
30 Lookofsky, 42; Gutteridge,75 & 82. 
31 Moot Problem, 7  
32 Hague Records, 330. 
33 Tunc, 1409, 1411-1413. 
34 ¶ 15-18, Bonell 
35 ¶ 22, Schwenzer; ¶ 53-65, UNCITRAL Report. 
36 A/CONF.97/C.1/SR.3 
37 ¶ 138, Schlechtriem,  
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contention that the choice of law provision precludes the application of CISG”.38 

In the case at hand there is no indication that the parties wanted to opt out of 

CISG. 

23. The court stated that “the choice of law without an explicit declaration that the 

Convention be excluded does not constitute an implicit exclusion.39 It is thus 

intended in the referral and takes precedence over the no unified law which would 

otherwise be applicable”.40 The courts repeatedly have rejected assertions which 

called for exclusion based on the choice of law of a Contracting State without 

expressly excluding CISG. Thus, due to its ambiguous wording, this clause cannot 

lead to an exclusion of CISG as CISG is itself Wulaban Law41. 

B.No exclusions can be ascertained from the remaining contract 

24. The fact that CISG is not derogated by choosing choice of law clause does not 

completely rule out the possibility of the parties’ intention to exclude CISG. This is 

not significant for the current arbitration as an implicit exclusion may only be 

assumed if the corresponding intent of the parties is sufficiently clear. It is the 

“opting out” rather than the “opting in” system which CISG drafters retained.42 So 

CISG has to be applied if it cannot be established with sufficient clarity that an 

exclusion of CISG was intended, taking into account the criteria provided by Art. 8 

CISG.43 Art. 6 CISG is not meant to be an easy escape clause from CISG44, such an 

intention must be determined objectively according to Art. 8 CISG.45 

                                                           
38 US v. Horn; Publicker Industries Case 
39 Feltham; CLOUT Abstract no. 1400; Steel Bar Case. 
40 Supra note. 9 
41 OLG Frankfurt Case 2000 
42 Curran, 184 
43 Posch,1011-1057. 
44 Koneru, 146 
45 ¶ 18, Art. 6, Schwenzer  
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25. In this case there has been absolutely no exclusion of CISG explicitly and hence the 

applicability of CISG via the law of Wulaba pursuant to Article 1(1)(b) pertains. 

3. ASSUMING THAT CISG DOES APPLY, THE PROVISIONS OF CISG HAVE 

BEEN INVOKED ON ACCOUNT OF THE FOLLOWING: 

 

[I.]  Lack of insurance coverage in the first transaction  

26.  Both parties agreed to DDP in the agreement, according to which there is no 

obligation on the Claimant to insure the cargo when in transit. 

27. DDP imposes maximum obligations on the seller but it doesn’t include insurance as 

an obligation46. Also there was no specific obligation on the Claimant for insurance 

coverage in the agreement. 

28. Secondly, the seller is bound to deliver the goods in accordance to the contract47 and 

at a particular place of destination only if the contract explicitly says so48. In the 

present case there was no such mention in the agreement regarding the place of 

delivery49.  

29. Thirdly, a reference in a contract to trade terms, like INCOTERMS, should not be 

taken as an exclusion of the Convention. In determining whether parties at any point 

agreed on delivery of goods at a particular place, due consideration is to be given to 

the circumstances of the case including the negotiations, any subsequent conduct of 

the parties50. In the present case the Respondent agreed to the 

                                                           
46 INCOTERMS A3 (b) 
47Art. 30, CISG 
48 Russia Case 
49 Moot Problem, 8 
50 Art. 8(3), CISG 
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application of INCOTERMS as the Respondent was new to the field of business 

and not to oblige the seller to deliver the goods to a particular destination. 

30. Finally, according to CISG in case of contracts involving carriage of goods the risk is 

transferred to the seller when the goods are put in transit in the first carrier51. It can 

be seen from the facts that the goods were safely delivered to the carrier and the 

appellant transferred the risk to the Respondent along with the liability of insurance.  

 

[II.] Timing of delivery of prototype 

A. The prototype was delivered in time pursuant to Art.33CISG.  

31. Although, Art.33 addresses only the obligation to deliver goods, it also indicates time 

period regarding performance of other obligations of the seller.52 In terms of Art.33, 

timely performance only includes the time when the seller puts the goods to 

transmission53 and the time of arrival of the goods at the destination is irrelevant54. 

The Agreement requires the seller to deliver prototype within 14 days which the 

seller complied with55.  

B. Even if the Tribunal decides that there is a delay it can’t be held so under 

Art.47(1) CISG. 

32. According to Art 47(1), the buyer may fix additional period of time for performance 

by the seller of his obligation which the buyer did by tolerating delay which is 

equivalent to granting of additional time provided in Art.47.56 

33. The Claimant assert that the late delivery is not a fundamental breach per se.57And 

the delay of prototype has caused no delay in the final delivery of goods.  

                                                           
51 Art.67(1),CISG 
52 ¶3, Magnus. 
53 ¶13, Schwenzer. 
54 ¶7, Witz 
55 Moot Problem, 8 
56 Rolled  
57 Shoes Case 
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34. Secondly, the equitable principle of estoppels flows directly from the obligation to 

act in good faith58. The principle avoids injustice by preventing a party who does an 

act on which the other party relies.59 The buyer on receiving prototypes never raised 

any objection to the delay. 

 

[III.] Non-conformity of goods 

35. Article 35 CISG has been invoked here and the allegation of non-conformity are 

rejected. 

36. The watchstraps were of the description required by the contract, Art.35(1)CISG. The 

description stated in Agreement-2 was abided. Prototypes provided by the seller and 

accepted by the buyer constitute an implicit agreement that the goods are of the same 

quality as the sample.60 When a sample is referred in the contract as in Art.561, the 

characteristics of the sample becomes a contractual term.62 The contract may require 

the seller to send prototype as  source of description and the buyer having received 

the sample doesn’t raise any objection, samples are an accurate representation of 

party’s intention as to conformity63. The Claimant follows a practice in cases of 

customised goods by sending handmade prototype for approval and is valid under 

Art.9 CISG, these usages prevail over the objective standards imposed by Art.35 

CISG.64 

 

                                                           
58 Article 7(1), CISG 
59Adam , 46. 
60 ¶ 71,74 & 86, Lookofsky; Mussels 1  
61 Moot Problem, 7 
62 Enderlein, 112 
63 G&M; Souvenir . 
64 Buckwheat  
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A. Even if the Tribunal concluded that a lack of conformity exists, Claimant 

isn’t liable for it. 

37. When the prototype provided was examined by the buyer they raised no question as 

to the non-conformity which excludes seller’s liability under Art 35(3) CISG.65 Also 

the prototype provided was handmade not machine made so the buyer can’t rely on 

the apparent qualities he knows in reality not to be present in the goods he is going to 

buy.66 

B. Respondent failed to give timely notice pursuant to Art.39 CISG. 

38. A buyer who fails to notify within a reasonable time loses its right to all remedies 

relating to the non-conformity.67The Respondents received watchstraps on 29th 

January’14 and could only inform the Claimants on 27th Feburary’15 which is 

unreasonable as the defects asserted are of apparent nature.Even in cases of durable 

goods period of 14 days or less is considered reasonable.68 

 

[IV.] Payment of money under the transaction 

A. The buyer is obliged to make the payment under the first transaction 

39. Here Article 6 of CISG has been invoked which allows the parties to derogate from 

any of its provisions by adopting provisions in their contract providing solutions 

different from those in the Convention.69The Convention applies only to the extent 

that no contrary intention of the parties can be established.70It does not 

                                                           
65 CCC 
66 Bianca, 51. 
67 Honnold, 259; Mobile  
68 ¶22, Magnus 
69.Honnold, 77 
70 Bonell, Art.74-77 
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invalidate proscribed contracts and oppressive terms.71It was held that agreement 

to limit liability clause by parties will supersede provisions of CISG72. It can be 

thus concluded that the seller relied on the buyer’s promise to make the payment 

for 1st transaction and then only came to a subsequent Agreement.2 Thus the 

general principle of estoppel applies with the principle of good faith73. 

B.Article 53 obliges the buyer to pay due amount of the second transaction. 

40. It is obligation of the buyer to take delivery of goods and pay the contract price of the 

goods. In this case, seller delivered the goods as per Agreement.2 hence entitled for 

balance payment by Respondent as they committed fundamental breach of contract 

under Art.25 CISG by not paying for goods. Seller’s main expectation under any 

contract is payment of money for the goods he provides to other party74which is 

denied to the seller in the present case. Article 7(1) of CISG applies not only to 

interpretative issues but also to the manner in which parties act.75 In this case 

Respondent acted in bad faith by not replying to Claimant’s letter76, as it was clear 

that the Claimant had sent confirming goods as per the agreement. Also the prototype 

was approved by Respondent. 

 

 

 

 

 

 

                                                           
71 Honnold, 27 
72 Souvenir 
73 Art.7(1), CISG 
74 Memory Module ; Mung Bean. 
75 Schlechtriem, 37. 
76 Moot Problem, 13 
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REQUEST FOR RELIEF 

 

In the light of above submission, counsel for Claimant respectfully requests the Tribunal to 

find that: 

a) The Tribunal has jurisdiction to deal with the payment claims raised by the Claimant 

b) CISG governs the claims arising under the Sale and Purchase Agreement and the Sale 

and Purchase Agreement No. 2,                                                          

c) The provisions of CISG have been invoked on account of the following: 

           i. Insurance coverage in the first transaction is the burden on the buyer under Article 

66; 

           ii. Claimant has done the delivery of prototype within the stipulated time Article 33; 

           iii. The Claimant delivered goods confirming to the contract under Article 25;  

           iv. Claimant is entitled to get the payment for both the transactions Article 6 and 53; 

 

 

 

Respectfully Submitted 

Counsel for the Claimant 

Sd/- 

 

 


