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I THE TRIBUNAL DOES NOT HAVE JURISDICTION TO HEAR THE CLAIMS

1 The Tribunal does not have jurisdiction to hear the Claims because: (A) the Claimant did not
commence arbitration within the contractual time period. Alternatively, if the Tribunal does have
jurisdiction: (B) the Tribunal only has jurisdiction to hear ‘disputes concerning payment’.

A The Claimant did not commence arbitration within the contractual time period

2 When a contract provides for arbitration and litigation, and the claimant fails to commence
arbitration within the contractual time period, the claimant will be barred from pursuing that
claim in arbitration.'

3 The Arbitration Agreement provides that arbitration must commence within 14 days of the
dispute.”> A dispute occurs when parties disagree on law or fact.” On 27 February 2015, the
Parties disagreed on payment under the Contracts.* The Parties did not attempt to amicably
resolve the Disputes. The Claimant submitted the Application for Arbitration on 18 November
2015.> This was 264 days after the Disputes arose.

B The Tribunal only has jurisdiction to hear ‘disputes concerning payment’
4 The Arbitration Agreement provides that either party may submit ‘disputes concerning payment’

" or the

to arbitration.® ‘Payment’ means ‘consideration for the supply of anything’
‘[plerformance of an obligation by the delivery of money’.*

5 The Claimant’s Claim for liquidated damages, being a claim for payment of the balance of

Contract Two in consideration for the Final Goods, is the only Claim for consideration for the

' Born, 942; Redfern/Hunter, 243—4 [409]; Tommy v Li Fung, 12 [28.5]; Metalfer v Pan Ocean Shipping, 1576-8; China
Merchant v JGC.

2 Problem, 7, 12.

3 Born, 1347; Rana/Sanson, 49.

4 Problem, 13, 18.

> Ibid 1.

®Ibid 7, 12.

’ Australian Law Dictionary, ‘payment’.

¥ Black’s Law Dictionary, ‘payment’; A Dictionary of Modern Legal Usage, ‘pay; pay up’.



supply of anything or the performance of an obligation by the delivery of money. The other
Claims will, if proven, only result in damages for breach of contract.

6 The Tribunal can only hear disputes concerning payment because: (i) the Parties intentionally
drafted the Arbitration Agreement to be specific; and, (ii) the pro-arbitration approach does not
apply to the scope of the Arbitration Agreement.

i The Parties intentionally drafted the Arbitration Agreement to be specific

7 A tribunal should interpret an arbitration agreement to give effect to parties’ intentions.” A
specific clause will always prevail over a general clause.”’ This is because specific clauses are
deemed to reflect parties’ intentions."

8 The Arbitration Agreement provides that either party may submit ‘disputes concerning payment’
to arbitration."” CIETAC’s Model Arbitration Clause provides that either party may submit ‘any

13

dispute’ to arbitration.” The Parties have incorporated the majority of the Model Clause, but

have intentionally changed ‘any dispute’ to ‘disputes concerning payment’."*
ii The pro-arbitration approach does not apply to the scope of the Arbitration
Agreement
9 A tribunal will not take a broad interpretation of, or pro-arbitration approach to, a clause that
requires specific disputes to be resolved in arbitration and others in litigation."” Instead, such a
clause will be interpreted narrowly."

10 The Dispute Resolution Clause provides that the Parties may resolve ‘disputes concerning

payment’ in arbitration and other disputes in litigation.

? Born, 1321; Insigma v Alstom [30] [33]; Mitsubishi Motors v Soler, 626; ICC 7929, 317.
10 Born, 1322; Reineccius v Bank for International Settlements, 130.

"' Born, 1322; Karnette v Wolpoff, 645-6.

12 Problem, 7, 12.

" CIETAC Model Arbitration Clause.

14 Problem, 7, 12.

"> Born, 1340-1; Negrin v Kalina, 11-13; Fabry’s v IFT, 5; Barclays v Nylon, [28].

16 Negrin v Kalina, 11-13; See, Born, 1340-1.



II' THE CISG DOES NOT APPLY TO THE CONTRACTS

11 The CISG applies to international sale of goods contracts between parties in different countries if
they are party to the CISG." Parties can exclude the application of the CISG'® implicitly if their
intention is clear and real."” If parties provide that a country’s domestic laws will govern a
contract, it will be considered a clear intention to opt-out of the CISG.* Further, if parties state a
certain law applies exclusively, they will implicitly opt-out of the CISG.”

12 The Contracts specify that they ‘shall be governed by the national law of Wulaba. All other
applicable laws are excluded.’** The Parties opted out of the CISG by: first, specifying the

national laws of a country; and, second, excluding all other applicable laws.

7 CISG, art 1(1)(a); Schlechtriem/Schwenzer, 28-9; Kroll/Mistelis/Perales, 23—4 [8]-[9].

" CISG, art 6.

1 Ibid; Schlechtriem/Schwenzer, 102 [3]; Kroll/Mistelis/Perales, 99 [1]; Bridge, 540 [11.42]; UNCITRAL Digest, 33—4 [9];
Gasoline and Gas Oil Case.

2 UNCITRAL Digest, 34 [11]; Auto Case; Fat for Frying Case; Leather Textile Wear Case.

>l UNCITRAL Digest, 34 [11].

2 Problem, 7, 12.



IIT THE CLAIMANT IS RESPONSIBLE FOR THE LACK OF INSURANCE UNDER CONTRACT ONE

13 Neither Contract One™ nor the Incoterms DDP oblige either party to purchase Insurance.* The
Claimant is responsible for the lack of Insurance under Contract One because: (A) the Claimant
agreed to purchase Insurance; and, in any event, (B) trade usage dictates that the Claimant is
responsible for purchasing insurance.

A The Claimant agreed to purchase Insurance

14  The Claimant agreed to purchase Insurance because it agreed to bear ‘all related costs’.
Insurance is a ‘related cost’.

15 A tribunal can imply a term into a contract based on parties’ statements.”> A tribunal must
interpret a party’s statements according to that party’s intent or the understanding of a reasonable
person in the other party’s position.” The other party must have known or ‘could not have been
unaware’ of the first party’s intent.”’ An ambiguous term will be construed against the party that
incorporates it into the contract.”®

16  In pre-contractual negotiations, the Claimant stated that it would bear ‘all related costs’.® The
Claimant increased the price of Contract One on that basis.” The Respondent could not have
been unaware of the Claimant’s intent to contractually agree to bear ‘all related costs’.

17  Contract One does not define ‘related costs’.’' The ordinary meaning of ‘related’ is ambiguous™
and must be construed against the Claimant. Additionally, insurance will be ‘usual’ when the

mode of transport or nature of the goods is such that a reasonable businessperson would take out

3 Problem, 6, 7.

2 INCOTERMS, DDP A3(b), B3(b).

2 Gillette/Walt, 240—1; Ferreri, [6].

° CISG, arts 8(1), 8(2); Kroll/Mistelis/Perales, 143 [1].

2T CISG, art 8(1); Kroll/Mistelis/Perales, 143 [1].

2 Kroll/Mistelis/Perales, 150 [24].

» Problem, 3.

3 Ibid.

31 See, ibid 6-7, 11-12.

32 Merriam-Webster Dictionary, ‘related’; Oxford Dictionary, ‘related’.



insurance.” Transporting goods by sea presents numerous risks.”* The Claimant was obliged to
ship the Goods by sea.”” The value of the Lost Goods was USD15,000,000.° A reasonable

person would understand ‘all related costs’ to include Insurance.

B  Trade usage dictates that the Claimant is responsible for purchasing insurance

18  Parties to a contract are bound by any trade usage of which they knew or ought to have known.”
A trade usage is one that is widely known and regularly observed by parties in a particular
industry.*®

19  Contract One incorporates the Incoterms DDP.* DDP is widely known as the Incoterms rule that
delegates the most responsibility to the seller.*” Trade usage dictates that the party which bears
the transport costs is responsible for purchasing insurance.”’ Under DDP, the seller bears all

transport costs.*

33 Schlechtriem/Schwenzer, 568 [29].

** Rose, ch 1 [1.1].

33 Problem, 7.

%% Ibid 6.

7 CISG, art 9.

38 CISG, art 9(2); Schlechtriem/Schwenzer, 189 [17]; Timber Case; Wood Case.

39 Problem, 6.

40 Ramberg, 149; Kroll/Mistelis/Perales, 402 [36]; Gilles/Moens, 126; Fuller, 204; Gabriel, 41, 71.
4 Schlechtriem/Schwenzer, 568 [29]; Timber Case; Wood Case.

* INCOTERMS, DDP A6.



21

22

23

24

25

IV THE PROTOTYPES WERE LATE

The Prototypes were late because: (A) the Prototypes were delivered after the due date; and, (B)
the Respondent did not acquiesce to late delivery.

A The Prototypes were delivered after the due date

The CISG does not establish when a contractual time period will begin and end.”” A tribunal
must fill any gap in the CISG first by having recourse to a general principle upon which the CISG
is based.* A tribunal may establish a general principle by making an analogy with a provision of
the CISG.*

Article 20(1) provides that the period of time for acceptance of an offer begins when the offer is
sent.* A tribunal can draw the analogy that any contractual time period begins at the moment of
a triggering event. This is because the purpose of Article 20 is to create a uniform way of
establishing when a time period begins. ¥’

Contract One provides that the Prototypes must be delivered within 14 days of the Respondent
paying Deposit One.”* When the Respondent paid Deposit One on 31 July 2014, it triggered the
time period. Accordingly, the Respondent only had until 13 August 2014 to deliver the
Prototypes. The Prototypes were delivered on 15 August 2014* and were late.

B The Respondent did not accept late delivery of the Prototypes

Parties may modify a contract by agreement.® An agreement can be evidenced by behavior of
the parties.” Silence alone does not amount to acceptance.” A party must unequivocally intend

to be bound upon any offer it accepts.”

* Felemegas, 4.

4 CISG, art 7(2); Kroll/Mistelis/Perales, 134 [53]; Bianca/Bonnell, 74 [2.3]; Equipment Case; Glass Chaton Case.
> UNCITRAL Digest, 43 [11]; Brandner, 1; Shoe Leather Case.

4 CISG, art 20(1).

7 Enderlein/Maskow, 101 [1].

“ Problem, 6.

*1bid 9.

0 CISG, art 29(1); Textiles Case.

I Kroll/Mistelis/Perales, 385 [8].



26 On receipt of the Prototypes, the Respondent did not react to their delay. There is no evidence to

suggest that the Respondent intended to be bound by a new delivery date.

32 CISG, art 18(1).
>3 Lookofsky, 65 [101]; Honnold, 152, 187.



V  THE FINAL GOODS DO NOT CONFORM TO CONTRACT TwoO

27  The Final Goods do not conform to Contract Two because: (A) the Final Goods are not fit for
purpose; and, (B) the sale of the Final Goods was not a sale by sample. In any event: (C) the
Final Goods are not hand-made. Further: (D) the Respondent gave notice of non-conformity
within a reasonable time.
A The Final Goods are not fit for purpose

28 A seller must deliver goods that conform to the contractual description.” The goods must be fit
for the particular purpose that a buyer expressly or implicitly makes known to the seller.””> A
particular purpose can be evidenced in a contract or through parties’ communication.”

29 The Contracts expressly state that the watchstraps must fit the Cherry watchcase.”

During
negotiations, the Respondent informed the Claimant that it intended to supply Cherry customers
with watchstraps.”® Subsequently, the Respondent sent the Claimant a Cherry watchcase with the
intention for the Claimant to manufacture the Final Goods to fit the watchcase.” The Final
Goods did not fit the watchcase.”

B The sale of the Final Goods was not a sale by sample

30 The CISG provides that when a seller holds out a sample to a buyer, the goods must possess the

qualities of that sample.®’ However, this provision does not apply when parties have agreed

63

otherwise.”” A contract is an agreement between parties.” A tribunal must interpret a party’s

% CISG, art 35(1); Honnold, 253.

> CISG, art 35(2)(b); Bianca/Bonnell, 274 [2.5.3].
%% CISG, arts 35(1), 35(2)(b); Schlechtriem/Schwenzer, 595 [7]; Kroll/Mistelis/Perales, 518—19 [109]-[13]; See, Marques
Roque Joachin v Manin Riviere.

37 Problem, 11.

> Ibid 5.

% Ibid 15, 17.

5 Ibid 18.

1 CISG, art 35(2)(c).

%2 Ibid art 35(2).

63 Bianca/Bonnell, 271 [2.1]; Lookofsky, 100 [5].



31

32

33

34

statements according to that party’s intent or the understanding of a reasonable person in the
other party’s position.*”*

The Parties entered into the Contracts, which provided for the quantity, price, quality, and size of
the goods.”” The Claimant sent the Respondent the Prototypes as a mere representation of the
type of product the Claimant offers.®® The Prototypes were not intended to replace the descriptive
characteristics that both Parties agreed to in the Contracts. A reasonable person would consider
that the Respondent did not intend to contract on the basis of a sample when it had already
entered in a detailed contract.

C  The Final Goods are not hand-made

Even if the sale of the Final Goods was by sample, the Final Goods were not hand-made. When
parties have agreed otherwise, a trade usage will not be implied into their contract.” A sale by
sample creates contractual obligations.”®

Business custom dictates that watchstraps are machine-manufactured. However, if the Tribunal
finds that there was a sale by sample, the hand-made quality of the sample becomes a contractual
agreement. The Final Goods were not hand-made.”

D  The Respondent gave notice of non-conformity within a reasonable time

A buyer is obliged to notify a seller of a lack of conformity within a reasonable time after a defect
is, or ought to have been, discovered.”” Generally, one month is a reasonable period of time to

provide notice of lack of conformity.”" This period will be extended when a defect is difficult to

64 CISG, art 8; Kroll/Mistelis/Perales, 143 [1].

63 Problem, 6.

% problem, 8; See, Gillette/Walt, 236—7; Bruggen v Top Deuren.

7 CISG, art 9(2).

68 Schlechtriem/Schwenzer, 609 [26]; Globes Case.

69 Problem, 18.

0 CISG, art 39(1).

& Schlechtriem/Schwenzer, 663 [17]; Kroll/Mistelis/Perales, 615 [81]; Andersen, [6]; Glass Commodities Case; Blood
Infusion Devices Case.



> When a party has to seek expert opinion, the period begins after the party has

discover.
received that opinion.”

35 The Respondent received the Final Goods on 29 January 2015.”* In order for the Respondent to
identify that the Final Goods did not conform, it had to take a sample to its distributor.”” The
one-month period started at the moment the distributor discovered the incorrect sizing. On 27

February 2015, the Respondent notified the Claimant of the non-conformity.” The Respondent

took, at most, 29 days to notify the Claimant.

72 Kroll/Mistelis/Perales, 605 [39]; Machine for Producing Hygienic Tissues Case.
7 Machine for Producing Hygienic Tissues Case.

7 Problem, 16.

7 Ibid 18.

7 Tbid.
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VI THE RESPONDENT IS ENTITLED TO A REFUND UNDER CONTRACT ONE AND IS NOT
OBLIGED TO PAY THE BALANCE OF CONTRACT TWO

The Respondent is entitled to a refund under Contract One because: (A) the Claimant did not

deliver any Goods to the Respondent under Contract One; and, (B) the payment of the balance

under Contract One was conditional on the Claimant delivering conforming goods under Contract

Two.

The Respondent is not obliged to pay the balance of Contract Two because: (C) the Claimant

fundamentally breached Contract Two; and, (D) the Respondent avoided Contract Two within a

reasonable time.

A The Claimant did not deliver any goods under Contract One

A buyer must pay the price for goods in accordance with the contract and the CISG.” Contract

One obliged the Respondent to pay the balance of Contract One within 14 days after receipt of

the Goods.” The Claimant did not deliver any Goods to the Respondent under Contract One.”

B  The payment of the balance under Contract One was conditional on the Claimant
delivering conforming goods under Contract Two

A tribunal can imply a term into a contract based on parties’ statements.”” A tribunal must

interpret a party’s statements according to that party’s intent or the understanding of a reasonable

person in the other party’s position.” A tribunal may only interpret a party’s statements

according to its intent if the other party knew or ‘could not have been unaware’ of the first party’s

intent.*?

T CISG, art 53.

78 Problem, 6.

7 Ibid 10.

% Gillette/Walt, 240—1; Ferreri, [6].

1 CISG, arts 8(1), 8(2); Kroll/Mistelis/Perales, 143 [1].
82 CISG, art 8(1); Kroll/Mistelis/Perales, 143 [1].
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The Claimant offered to replace the Lost Goods and, as a result, the Respondent paid the balance
of Contract One.* Subsequently, the Parties entered into Contract Two.** A reasonable person
would understand that the Respondent only agreed to pay the balance of Contract One on the
condition that the Claimant would provide goods. This arrangement became an implied term of
Contract Two. The Claimant did not provide goods in accordance with Contract Two.*

C  The Claimant fundamentally breached Contract Two by delivering non-conforming

goods

A buyer may avoid a contract if a seller delivers non-conforming goods that amount to a
fundamental breach.** A fundamental breach occurs when the innocent party is substantially
deprived of its entitlements under a contract.”’ The breaching party must have foreseen, or a
reasonable person must have been able to foresee, the detriment.*® Substantial detriment occurs
when a contract’s purpose is endangered and subsequently the innocent party loses interest in the
contract.”” A party will have foreseen detriment when the contract provides that the goods will
have certain features.”

The Respondent only entered into the Contracts in order to receive watchstraps to fit a Cherry
watchcase.”’ They did this in order to supply Cherry customers with replacement watchstraps.’

Additionally, the Claimant knew that the watchstraps had to fit the Cherry watchcase.”

8 Problem, 4, 16.

8 Ibid
8 Tbid

1.
18.

8 CISG, arts 49(1)(a), 51(2)(a).

8 Ibid
8 Ibid.
¥ Bijl,

art 25.

27; Magnus, 424-5.

% CISG Advisory Council Opinion No 5, [4.2].
! Problem, 3, 5, 15, 17; Clarification, 21.

92 Clarification, 21.

% Problem, 6, 11.
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D  The Respondent avoided Contract Two within a reasonable time

43 A party seeking to avoid a contract must give notice of avoidance to the breaching party.”* The
notice must make clear that the injured party is no longer prepared to perform its contractual
duties as a result of the other party’s breach.” Notice of avoidance must be made within a
reasonable time.”* At minimum, a period of one month is reasonable.”

44 On 29 January 2015, the Respondent received the Final Goods which did not conform to Contract
Two. On 27 February 2015, the Respondent informed the Claimant that it would not pay for the
Final Goods and demanded a refund of Contract One. 29 days is within one month and a

reasonable time.

% Kroll/Mistelis/Perales, 352 [1].

% 1bid 3344 [4]; Intel Pentium Computer Parts Case; Designer Clothes Case; Propane Case; Shoes Case.

% Schlechtriem/Schwenzer, 1047 [15]; Kroll/Mistelis/Perales, 357 [12]; Intel Pentium Computer Parts Case.

T Kroll/Mistelis/Perales, 744 [77]; Packaging Machine Case; Automobile Case; Key Press Machine Case; Coke Case; CNC
Machine Case.
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